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Th e Spa n is h  legis la t ion  regu la t in g a n  in s olven cy s itu a t ion  –eith er  tem pora l or  

perm a n en t- h a s  u n dergon e s u bs ta n tia l ch an ges  over  a  rela t ively lit t le t im e.�
�
Th u s , th ere is  a  n ew fram ework for  th e rela t ion s  between  a  deb tor a n d its  creditors , 

wh ich  h as  been  crea ted  n ot  on ly by th e 22 / 2003  In s olven cy Act of 9  J u ly (–/H\�&RQVXUVDO�
h erein a fter  refer red  to a s  th e “LC”) em bodyin g th e ba s ic p r in ciples  th a t  from  1  Septem ber 

2004  a re ru lin g in s olven cy s itu a t ion s , bu t  a ls o by th e 8 / 2003  Orga n ic Act of 9  J u ly for  

th e In s olven cy Reform  (-/H\�GH�5HIRUPD�&RQFXUVDO��h erein a fter  referred  to a s  th e “LRC”) –

wh ich  am en ds  th e 6 / 1985  Orga n ic Act  of 1  J u ly of th e J u d icia l Power- provid in g for  a  

n ew orga n iza t ion  of th e cou r ts  with  ju ris d ict ion  to dea l with  in s olven cy s itu a t ion s . 

 

Am ids t  th e res u lts  of th e n ew regim e th ere a re two pa rt icu la r ly ben eficia l con s equ en ces , 

n am ely: 

 

1 . Un ifica t ion  of th e ju r id ica l bodies  a pplied  to in s olven cy s itu a t ion s . On e 

s h ou ld n ot overlook  th a t  a  rea l legis la t ive m yr ia d  (form ed by th e 

Com m ercia l Code of 1829 , Com m ercia l Code of 1885, Act  on  s u s pen s ion  of 

pa ym en ts  of 1922 , etc.) h a s  given  wa y to a  s ole text  th a t  -for  good  or  evil- 

will s erve a s  th e s ou rce to refer  to wh en  it  com es  to exa m in e wh a t  

regu la t ion s  a re of a pp lica t ion  to a n  in s olven t  deb tor.�
�

2.� Crea t ion  of cer ta in  cou rts  pa rt icu la r ly s pecia lis ed  in  h ea r in g an d dea lin g 

with  m a t ters  rela t in g to Com m ercia l Law –in clu d in g in s olven cy. Su ch  cou rts  

will h ave to con fron t  th e n ew ch a llen ges  pres en ted by th e cu rren t  bu s in es s  

wor ld , wh ich  do n ot  s eem  ea s ily fa ced  if it  is  n ot  with  a  s u ita b le tech n ica l 

edu ca t ion , wh ich  will on ly be a cqu ired by delim it in g a ct ivity fields  a n d 

im provin g th e level of kn owledge –of s evera l bra n ch es - to be a ch ieved  ���
 

Fin a lly it  is  worth  m en tion in g th a t  th e n ew regim e s eem s  to en cou ra ge th e 

com m en cem en t  of ba n kru ptcy proceed in gs , th u s  u n der th e n ew regu la tor: 

 

a ) if th e p roceedin g is  volu n ta rily in it ia ted by th e debtor  th e la w perm its  it  to 

con t in u e m a n a gin g it s  bu s in es s  –a lth ou gh  s u b ject  to a  s u pervis ory s ys tem  

s im ila r  to th a t  of form er s u s pen s ion  of pa ym en ts -; a n d 

 

b) if th e p roceed in g is  b rou gh t  by a  creditor , it  is  s u ch  cred itor  wh om  th e law 

gra n ts  a  pr ivilege th a t  will cover  u p  to on e fou r th  of it s  cred it . 
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Both  in d ividu a ls  an d lega l en t it ies � ca n  be m a de ban kru pt , provided  th ey a re goin g 

th rou gh  a  s itu a t ion  of in s olven cy con s is t in g on  th e in a bility to pa y th eir  deb ts  a s  du e a n d 

in  th e ord in a ry cou rs e of th eir  bu s in es s . 

 

Th e LC fores ees  s evera l circu m s ta n ces  in  wh ich  in s olven cy m ay be pres u m ed: 

  

 a ) Gen era lized s eizu re of p roper ty. 

 b ) Gen era l defa u lt  of paym en t  obliga t ion s . 

 c) Fra u du len t  con cea lm en t  or  a lien a t ion  of property, an d 

d) Gen era l defa u lt  of obliga t ion s  or  du ties  th a t  m a y be rega rded  a s  s en s ib le, 

s u ch  a s  ta xes , s ocia l s ecu r ity con tr ibu t ion s  a n d  s a la r ies .  
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Th e Cou rt  will des ign a te th e com pon en ts  of a n  a dm in is t ra t ion  pa n el (i.e. a  la wyer , a n  

econ om is t  a n d  a  repres en ta t ive of th e cred itors ) or  a s  for  th os e in s ta n ces  th e Cou r t  m a y 

deem  con ven ien t  it  will in s tea d  n om in a te  a  s ole a dm in is t ra tor . 

 

Wh ere th e in s olven cy proceed in g is  con cern ed with  a  Secu rit ies  or  Deriva t ive 

In s t ru m en ts  Is s u er  or  with  a  credit  en t ity or  an  in s u ra n ce com pa n y, th e Na t ion a l 

Com m is s ion  of Capita l Ma rkets  a s  well a s  th e Gu a ra n tee an d Depos it  Gu a ra n tee Fu n ds  

a n d  th e In s u ra n ce Com pen s a tory Con s ort iu m  will p la y a  m a jor role in  th e a ppoin tm en t  

of th e ba n kru ptcy a dm in is t ra t ion  a n d  in  th e m a n a gem en t  of th e in s olven cy proceed in g. 

 

 %�� $FWLYH�EDQNUXSWF\�HVWDWH�
�
Con s titu ted  by th e r igh ts  an d ob liga t ion s  with  econ om ic con ten ts  of wh ich  th e in s olven t  

deb tor is  h older .��
�
Con s is ten t ly with  th e a bove th e a ct ive es ta te will n ot  in clu de th os e r igh ts  th a t  ca n n ot be 

s eized  or  th a t  do n ot  h ave pa t r im on ia l s u bs ta n ce.�
�
Creditors  a re p rovided with  two kin ds  of a ct ion s : th e civil a ct ion s  of s u broga t ion  a n d 

revoca t ion , a n d  th e ba n kru ptcy vin dica t ion  a ct ion  (crea ted  by th e LC).�
�
Th e ba n kru ptcy vin d ica t ion  action  does  n ot  n eed  of a n y in ten t ion a l com pon en t ; it  will be 

en ou gh  th a t  th e ba n kru ptcy a dm in is t ra t ion  con clu des  th a t  th e a ct  wh ich  is  con tes ted 

h as  da m a ged  th e in s olven t  debtor’s  p roper ty. Th u s  th ere will be a  p res u m ption  of 

pa t r im on ia l da m age in  th e followin g circu m s ta n ces : 

 

a ) gra tu itou s  a lien a t ion s  or  ca n cella t ion  of ob liga t ion s  th a t  were to becom e 

du e a fter  th e ba n kru ptcy a d ju d ica t ion  of th e ba n kru ptcy, p rovided th ere a re 

n ot  eviden ces  to th e con tra ry. 

 

b) on erou s  a lien a t ion s  in  favou r of pers on s  with  a  es pecia l rela t ion  with  th e 

in s olven t  deb tor� an d crea t ion  of s ecu r it ies  in  con n exion  with  pre-exis t in g 

obliga t ion s  or  n ew obliga t ion s  u n der ta ken  in  th e p la ce of th e form ers  



 
(s t ren gth en in g of ob liga t ion s ), even  wh en  th ere is  pos s ibility of eviden ce to 

th e con tra ry. 

 

 &���7KH�SDVVLYH�LQVROYHQF\�HVWDWH�
�
It  is  form ed by th e lia bilit ies  of th e in s olven t  deb tor , a s  determ in ed  by th e In s olven cy 

Adm in is t ra t ion  th a t  will d ifferen t ia te between  ban kru ptcy cred its  –wh ich  a re pa id on ly 

a fter  com plet ion  of th e ban kru ptcy proceedin g- a n d  credits  aga in s t  th e es ta te –wh ich  a re 

im m edia tely pa ya ble-. 

 

 a ) Cred its  aga in s t  th e es ta te. 

 

Th ey h a ve to be pa id  a t  th eir  du e da tes , a lth ou gh  th e Act perm its  to pos tpon e pa ym en t  

a s  cred itors  h old in g s u ch  cla im s  a re n ot  a llowed  to requ ire pa ym en t u n t il th e liqu ida t ion  

ph a s e h a s  com m en ced or  a  cred itors ’ com pos it ion  h a s  been  a pproved , or  in  th e a bs en ce 

of th e form ers  a fter  ela ps e of on e yea r  from  th e ba n kru ptcy a dju dica t ion .�
�
Th e followin g cla im s  a re ra n ked  a s  cred its  a ga in s t  th e es ta te: 

 

 1 . Proceed in g cos ts . 

 2 . Obliga tion s  pos ter ior  to ban kru ptcy: 

  2 .1 . Food �
� � 2.2. Com pen s a t ion s  

 3 . Obliga tion s  p reviou s  to ba n kru ptcy: 

3 .1 . La bou r  cla im s  for  s a la r ies  rela ted to th e 30-da y per iod  prior  to th e 

ba n kru ptcy ad ju dica t ion  an d in  a n  a m ou n t  n ot  grea ter  th a n  dou ble 

th e m in im u m  in ter -profes s ion a l m in im u m  wa ge. 

3 .2 . Cla im s  du e to s ecu red  ob liga tion s , wh en  th e In s olven cy 

a dm in is t ra t ion  decides  to pay th em . 

3 .3 . Reh abilita t ion  of bila tera l a greem en ts . 

3 .4 . Reh abilita t ion  of rea l es ta te ten an cy 

 

 b ) In s olven cy credits  

 

Form ed by a ll th e in s olven t  debtor’s  deb ts  th a t  ca n n ot  be cla s s ified  a s  a  cred it  a ga in s t  

th e ba n kru ptcy es ta te. Th ey ca n  be d ivided in to: 

 

 A) Pr ivileged  credits . 

 

 In  tu rn  th e p rivilege a t tach ed  m a y be s pecia l or  gen era l 

 

 (i) Cred its  with  a  s pecia l p rivilege: 

 

a ) Th os e over  ves s els  a n d  a ircra fts  a s  p rovided  by th e Sh ip Mortgage Act  a n d 

th e Air  Na viga t ion  Act . 

 b ) Th os e s ecu red with  lega l m ortga ge. 

 c) Th os e s ecu red with  in  rem  gu a ra n tee. 

 d ) Th os e s ecu red with  p ledge on  s ecu r it ies . �
e) Th os e derivin g from  qu ota s  of a  lea s in g or  from  in s ta lm en ts  of a  s a le-

pu rch a s e u n der a n  a greem en t  th a t  p rovides  for  eith er  a  res erva t ion  of 

dom a in  or  a  p roh ibit ion  to a lien a te or  for  a  res olu tory con dit ion  a pp lyin g in  

th e even t  of pa ym en t  defa u lt . 

 f) Th os e ra n ked a s  refect ion a ry�cla im s .�
�



 
 (ii) Cred its  with  a  gen era l p rivilege: 

 

Th e pr ivilege of th es e cla im s  is  n ot  a t ta ch ed  to a  pa rt icu la r  a s s et  bu t  to th e en t ire 

ba n kru ptcy es ta te. Su ch  gen era l pr ivileges  do n ot  gra n t  to th eir  h older a  r igh t  to 

s eek in g in d ividu a l en forcem en t  bu t  eith er  a  pr ivileged pos it ion  in  a  p ros pect ive 

cred itors  com pos it ion  or  a  r igh t  to p referen t ia l collect ion  in  ca s e of liqu ida t ion . 

 

Cred its  bes towin g a  gen era l pr ivilege on  th e creditors  a re lis ted below in  th eir  proper 

order of pr ior ity: 

 

a ) Cred its  der ivin g from  em ploym en t  rela t ion s  wh ere th e em ployer  is  th e 

in s olven t  deb tor ; a s  well a s  th os e a ris in g from  com pen s a t ion s  du e to th e 

term in a t ion  of em ploym en t  rela t ion s  or  from  com pen s a t ion s  du e to work-

rela ted a cciden ts  an d illn es s es  or  from  s u rch a rges  or  pen a lt ies  im pos ed 

u pon  breach  of du t ies  rela ted  to h ea lth  a n d  s a fety a t  work. 

b) Cred its  of Pu blic Adm in is t ra t ion  bodies  rela ted  to with h oldin g ta xes  or  

s ocia l s ecu r ity con tr ibu tion s  du e by th e in s olven t  debtor .�
� c) Cred its  der ivin g from  s elf-em ployed  people. 

d) Credits  rela ted  to taxes  an d oth er pu blic du t ies  for  u p to 50% th e tota l du e 

–th e oth er  h a lf will be rega rded a s  ord in a ry cred its -. 

e) Credits  rela ted  to Socia l Secu r ity, wh ich  will h a ve a  regim e s im ila r  to th e 

a bove-m en t ion ed  ta x-rela ted credits .�
� f) Cred its  rela ted to extra -con tra ctu a l civil res pon s ib ilit ies . 

g) Credits  h eld  by th e cred itor  wh o h as  forced  th e decla ra tion  of ba n kru ptcy 

(u p to on e-fou r th  it s  tota l cla im )  

 

 B) Ord in a ry Credits . 

 

Th is  ca tegory em bodies  th e cred its  th a t  do n ot  h a ve a n y pr ivilege  

-wh eth er s pecia l or  gen era l- bu t  can n ot  be ra n ked with in  th e s u bord in a te cla s s . 

 

 C) Su bordin a ted Cred its  

 

Th is  ca tegory in clu des  cred its  th a t  in  th e even t  of liqu ida t ion  will be s a t is fied  in  th e order 

of p riority p rovided  by th e LC a n d on ly a fter  pa ym en t of ord in a ry credits , an d wh ich  in  

th e even t  of a  creditors ’ com pos it ion  will s t ill be pa id  a fter  ord in a ry credits  bu t  will n ot  

con fer  a  vot in g r igh t .�
�
Su bord in a te cred its  a re th e followin g: 

 

 1 . Debts  n ot ified  to th e ba n kru ptcy a dm in is t ra t ion  on ce th e dela y fores een  by 

th e LC h a s  elaps ed    

 2 . Debts  Su bord in a te by vir tu e of a n  a greem en t . 

3 . Debts  a r is in g from  in teres ts  du e a n d  pa ya ble by th e in s olven t  deb tor. 

 4 . Debts  res u lt in g from  s an ct ion s . 

5 . Debts  res u lt in g from  a  ba n kru ptcy res olu t ion  in  ca s e of ba d  fa ith . 

6 . Debts  h eld  by cred itors  with  a  s pecia l rela t ion  with  th e in s olven t  deb tor.  
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Th e n ew Act  m a in ta in s  th e s a m e orga n iza t ion a l s ch em e of ba n kru ptcy in to Sect ion s , 

n am ely:�
�
 (i) Firs t : ad ju dica tion  a n d  con s equ en ces  of ba n kru ptcy. 

 (ii) Secon d: Ban kru ptcy a dm in is t ra t ion . 

 (iii) Th ird:  Act ive Es ta te 

 (iv) Fou r th : Pa s s ive Es ta te 

 (v) Fifth :  creditors ’ com pos it ion  or  liqu ida t ion , a n d  

 (vi) Sixth : Qu a lifica t ion  of th e ba n kru ptcy.�
�
� %�� %DQNUXSWF\�,QFLGHQW�
�
Th e LC la ys  down  th e a pp lica tion  of th e ba n kru ptcy in ciden t  to a n y qu es t ion s  a r is in g 

du r in g th e cou rs e of ba n kru ptcy proceedin g. Th is  procedu re is  ch a ra cter is ed  by it s  

n a tu re wh ich  is  (i)res idu a l -beca u s e it  a pplies  to every is s u es  or  d is pu tes  a r is in g in  th e 

ba n kru ptcy proceedin g bu t  to th e qu es t ion s  wh ich  m u s t  be ju dged  with in  a  s pecific 

p roceed in g  (ii) s u m m a ry  -th ere a re very s pecific s teps  to follow a n d  a  com pu ls ory 

ju dgem en t-ru lin g with in  10  da ys - a n d  (iii)with  n o s u s pen s ive effects  on  th e cou rs e of th e 

of th e ba n kru ptcy proceed in g. 

 

&� -XULVGLFWLRQ�DQG�&RPSHWHQFH�
�

Th e com peten t  cou rt  in  th e ba n kru ptcy proceed in g h olds  a ls o exclu s ive ju r is d ict ion  for  

a n y is s u es  th a t  m a y a ffect  th e ba n kru pt’s  p roper ty. 

 

Object ively s pea k in g, ju r is d ict ion  fa lls  with in  Com m ercia l Cou rts . 

 

As  rega rds  terr itor ia l com peten ce, th e gen era l ru le is  th a t  it  s h a ll lie with  th e cou r t  of th e 

p la ce wh ere th e deb tor h a s  th e cen tre of it s  m a in  in teres ts  a n d  wh ere th a t  cen tre d iffers  

from  debtor’s  regis tered  office, th en  cred itors  will be a ble to op t  for  a n y of th em  s o a s  to 

in it ia te th e p roceedin g. Debtors  ca n  on ly brin g in s olven cy proceed in gs  in  th e cen tre 

wh ere th eir  m a in  in teres ts  a re. 

 

� '�� /HJLWLPDF\�
�
Th e legit im a ted  pa rt ies  in  a  ba n kru ptcy proceed in g a re creditors  a n d  a n y oth er  in teres ted 

pa rt ies , th a t  is  to s a y, th ird  pa r t ies  th a t  m a y be a ffected  by th e form a t ion � of th e 

ba n kru ptcy es ta te. 

 

 (�� /HJDO�UHSUHVHQWDWLRQ�
�
Wh erea s  th e deb tor  m u s t  be a s s is ted by a  La wyer a n d  a  3URFXUDGRU, cred itors  ca n  

exa m in e docu m en ts  rela ted  to th eir  credits ,  a n d  a ls o a t ten d  an d pa r t icipa te in  th e 

Cred itors  Meet in g with  a s s is tan ce of n eith er  a  La wyer  n or  a  Procu ra tor . �
�
� )�� 6WDJHV�RI�D�%DQNUXSWF\�SURFHHGLQJ�
�
I.- Com m on  Ph a s e. 

 

 A) Applica t ion  

 

Ba n kru ptcy is  volu n ta ry if th e ban kru ptcy proceedin g is  brou gh t  by th e debtor  it s elf, 

oth erwis e ba n kru ptcy is  n eces s a ry or  forced .�
�



 
 a ) Volu n ta ry Ba n kru ptcy 

 

Th e deb tor  m ay file a n  a pplica t ion  for  com m en cem en t of a  ban kru ptcy proceed in g wh en  

it  th in ks  it  is  in  a  s itu a t ion  of in s olven cy. Th e LC perm its  deb tor to p res en t  th is  petit ion  

even  before becom in g in s olven t , if in s olven cy is  im m in en t  or  th e deb tor en vis a ges  it s  own  

in a bility to m eet  it s  ob liga t ion s  on  a  regu la r  a n d  pu n ctu a l ba s is . 

 

 b ) Neces s a ry or  forced  ba n kru ptcy 

 

It  is  th e ba n kru ptcy proceed in g th a t  eith er  th e creditors  or  an y th ird  pa rty en t it led  to or  

th e debtor  it s elf b r in g with in  th e th ree m on th s  followin g a  cou r t ’s  lea ve to p roceed in  

res pect  of a  form er  pet it ion .�
�
Th e LC pr izes  th e cred itor  th a t  in it ia ted th e p roceedin gs  by rega rdin g a  pa r t  of it s  cred it  –

i.e. u p to on e fou rth - a s  a  pr ivileged  cred it . 

 

 c) Report  by th e Ba n kru ptcy Adm in is t ra t ion  

 

Th ere is  a  t im e lim it  of two m on th s  for  th e Ba n kru ptcy a dm in is t ra t ion  to prepa re a  report  

in clu din g a n  in ven tory of th e a ct ive ba n kru ptcy es ta te an d a  lis t  of creditors . 

 

 B) Con clu s ion �of th e com m on  ph a s e. 

 

Th e com m on  ph a s e of ba n kru ptcy en ds  u pon  

 

- ela ps e of th e term  a llowed  by th e LC (10  da ys ) to p res en t  a n y object ion  to th e 

in ven tory or  to th e creditors ’ lis t  with  n o ob ject ion  lodged ,�or   

- res olu t ion  of a n y s u ch  ob ject ion s  a s  p res en ted  with in  th e a bovem en t ion ed 

term . 

�
On ce th is  ph a s e h a s  en ded , th e Cou r t  will is s u e (in  15  da ys ) order   decla rin g th e ph a s e 

for  com pos it ion  or  th e ph a s e for  liqu ida t ion  open ed .�
�
� C)  Con clu s ion  a n d  re-open in g of th e p roceed in g. 

  

(i) Con clu s ion  

 

 Ba n kru ptcy proceedin g on ly con clu des  for  a n y of th e followin g rea s on s : 

 

 a ) La ck  of in s olven cy. 

 b ) Fu lfilm en t  of th e com pos it ion . 

 c) La ck  of a s s ets  a n d  r igh ts .  

 d ) Pres cr ip t ion  of th e proceed in g�
�
� (ii) Reopen in g 

 

 A Ba n kru ptcy proceed in g ca n  on ly be reopen ed a fter  h a vin g en ded  with  th e 

liqu ida t ion  of a ll ba n kru pt’s  a s s ets . Th u s  wh ere th e ba n kru pt  or  in s olven t  deb tor is  a  

lega l en t ity th e reopen in g will m erely be th e liqu ida t ion  of a s s ets  a n d  r igh ts  a ppea rin g 

th erea fter . Con vers ely, wh ere th e s u b ject  to ba n kru ptcy is  a n  in d ividu a l,  th is  reopen in g 

will on ly ta ke p la ce wh ere th e deb tor is  a d ju dged  ba n kru pt  a ga in  with in  5  yea rs  followin g 

con clu s ion  of th e form er  proceed in g.�
�



 
Sh ou ld  th e proceed in g be reopen ed com peten ce will lie with  th e s a m e Cou r t  a n d  th e 

s a m e ba n kru ptcy adm in is t ra t ion .  

 

 D) Su m m a ry proceed in g. 

 

In  ca s e of a n  in s olven cy s itu a t ion  of lit t le s ign ifica n ce, th e cou r t  m ay decree a pplica t ion  

of a  s u m m ary proceed in g, provided  th a t  it  m eets  th e followin g circu m s ta n ces : 

 

a ) debtor’s  tota l liab ilit ies  do n ot  s u rpa s s  EUR 1.000 .000  a n d   

b) th e debtor  is  a n  in d ividu a l or  a  lega l en t ity a u th oris ed to s u bm it  b r ief 

ba lan ce-s h eets .�
�
II.- Sch em e of Arra n gem en t or  Com pos it ion  Ph a s e 

 

Com pos it ion  is  a n  a greem en t  -a lth ou gh  of a  p rocedu ra l n a tu re in  wh ich  th e cou rt ’s  

m on itor in g is  a im ed a t  en s u r in g a pplica t ion  of th e p rin cip le of equ a lity by an d between  

a ll th e cred itors -  pu rs u a n t  to wh ich  th ere is  a  n ova t ion  of cred itors ’ ord in a ry a n d 

s u bordin a te cred its ,  a n d  of p r ivileged  cred its  from  cred itors  th a t  h a ve voted  for  th e 

com pos it ion . Su ch  creditors  will n ot  lon ger  be ab le to cla im  th eir  “form er “ cred its  bu t  

th os e derivin g from  th e com pos it ion . 

 

 A) Propos a l for  a  Com pos it ion  

 

a ) Th e propos a l u s u a lly con ta in s  a  debt  a d ju s tm en t con cern in g eith er  a  

redu ct ion  of th e a m ou n ts  du e –´TXLWDµ��  or  a n  exten s ion  of th e pa ym en t  term  –

´HVSHUDµ�� or  both  .  

 

It  is  worth  n ot in g th e lim its  a ffect in g ord in a ry cred its  for  wh ich  th e TXLWD ca n n ot  exceed 

h a lf th e am ou n t  of ea ch  credit  a n d  th e HVSHUD�ca n n ot exten d  a n y fu r th er  th a n  five yea rs  -

a s  of th e Cou rt ’s  fin a l decis ion  a u th or is in g th e com pos it ion -. Th e Cou r t  m a y 

except ion a lly clea r  com pos it ion s  th a t  go beyon d  th os e lim its ,   p rovided  th a t : 

 

- th e in s olven t  deb tor is  a  com pa n y of m a teria l weigh t  with in  th e n a tion a l 

econ om y, a n d  

- in  ca s e of an  a n t icipa ted  propos a l,  p rovided  th a t  th e con t in u a t ion  of th e 

in s olven t  deb tor’s  bu s in es s  or  profes s ion a l a ct ivity will gen era te en ou gh  

res ou rces  to m eet  th e obliga t ion s  a ris in g u n der  th e com pos it ion . 

�
B) An t icipa ted propos a l 

 

In  ta k in g th is  op t ion  n eith er  th e com pos it ion  ph a s e n or  th e m eet in g of creditors  will be 

n eces s a ry. Nor will th e p ropos a l for  com pos it ion  h a ve to m eet  th e a bovem en t ion ed lim its  

of TXLWD�a n d �HVSHUD�in  res pect  of ord in a ry cred its . 

 

An  ea rly propos a l will be h eld a ccep ted  on ly wh en  a greed u pon  by creditors  h old in g 

cred its  th a t  repres en t  +$/) th e deb tor’s  ord in a ry� /,$%,/,7,(6�  s a vin g wh en  th e 

p ropos a l con s is t  on  th e fu ll paym en t  of th e ordin a ry cred its  in  les s  th an  th ree yea rs  or  

th e im m edia te pa ym en t  of ordin a ry cred its  du e a n d pa yable with  a  redu ct ion  –TXLWD�� 
in fer ior  to 20%, in  wh ich  ca s e it  wou ld  be s u fficien t  for  a pprova l wh en  th e pa rt  of 

ordin a ry lia b ilit ies  votin g for  th e p ropos a l is  h igh er  th a t  th e pa r t  vot in g aga in s t . 

 

 III.-  Ph a s e of liqu ida t ion .�
 



 
In  th is  ph a s e th e deb tor’s  p roper ty is  rea lis ed  a n d  th e p roceeds  will be dis t r ibu ted  a m on g 

th e creditors . Th ere a re two s ta ges  in  th is  ph a s e: 

 

- win d in g u p  opera t ion s  s tr ictu  s en s u  by wh ich  th e ba n kru ptcy a dm in is t ra t ion �
(th ou gh  u n der  s u pervis ion  of th e Cou rt ) rea lis es  th e a s s ets  of th e a ct ive 

ba n kru ptcy es ta te,  a n d 

- pa ym en t  to cred itors  by d is tr ibu t in g th e p roceeds  of a s s ets  rea lis a t ion  a m on g 

th em . 

 

Th e LC s ets  th e followin g prior ity for  collect ion  of cred its : 

 

 1 . Cred its  aga in s t  th e ba n kru ptcy es ta te 

2 . Privileged cred its ,  with in  wh ich  th os e of a  s pecia l n a tu re will ra n k  before th e 

gen era l on es . 

3 . Com m on  or ord in a ry cred its  a n d  

4 . Su bordin a te cred its . 

 

Th e t im e lim it  a llowed  to ca rry ou t  th e opera t ion s  of liqu ida tion  –con cern in g th os e 

bu s in es s  opera tion s  effected  by th e ba n kru ptcy a dm in is t ra t ion  a im ed  a t  rea lis in g th e 

ba n kru ptcy a ct ive es ta te- is  21(�  <($5��  Liqu ida t ion  does  n ot  en ta il th e a u tom a t ic 

d is ch a rge of debtor’s  debts  if th ey h a ve n ot  been  rea lly s a t is fied .�
�
�
9���&216(48(1&(6�2)�%$1.5837&<�$'-8',&$7,21��
�
� $�� 8SRQ�WKH�GHEWRU�
�
� (i) Effects  on  th e m a n a gem en t  of th e bu s in es s  

 

 Th e gen era l ru le a pp lied  is  (i)th e s u s pen s ion  of debtor’s  m a n a ger ia l fa cu lt ies  in  a  

forced  or  n eces s a ry�ba n kru ptcy, a n d  (ii)th e in terven t ion  of a  ba n kru ptcy a dm in is t ra t ion  

in  a  volu n ta ry ba n kru ptcy. However, th e Cou rt  m a y decide oth erwis e by wa y of a n  order 

exp la in in g th e rea s on s  an d an  a u d ien ce with  th e ba n kru pt . 

 

In  th e firs t  in s tan ce -i.e. s u s pen s ion / n eces s a ry ba n kru ptcy- th e adm in is t ra t ion  a n d 

d is pos a l fa cu lt ies  a re a s s ign ed  to th e ba n kru ptcy a dm in is t ra t ion  –h ere th e in s olven t  

deb tor reta in s  it s  own ers h ip over th e p roper ty bu t  th ere is  a n  ex lege s u bs titu t ion  in  

res pect  of th e exercis e of it s  m an a gem en t  a n d d is pos a l facu lt ies -. 

 

In  th e s econ d  in s ta n ce –i.e. in terven t ion / volu n ta ry ban kru ptcy- th e debtor  reta in s  th e 

m a n a gem en t  an d d is pos a l facu lt ies  over it s  property, an d th e ban kru ptcy a dm in is t ra t ion  

is  th ere on ly to a llow or  d is a llow deb tor’s  propos a ls  bu t  ca n n ot rep la ce th e deb tor in  s u ch  

ca pa city (except  wh ere th e ban kru ptcy a dm in is tra t ion  is  a u th or is ed  by th e cou rt  to b r in g 

th e lega l a ct ion s  or  a ppea ls  th e deb tor refu s es  to lodge).�
�
 (ii) Effects  on  pers on a l m a t ters .   

 

Ba n kru ptcy ad ju dica tion  h a s  res t r ict ive effects  on  th e deb tor’s  ba s ic r igh ts  an d freedom s  

to th e exten t  decided by th e ban kru ptcy cou rt .�
�
 (iii) Effects  of th e des ign a t ion  a n d  a ct ivity of th e ba n kru ptcy a dm in is t ra t ion . 

 

On  ta kin g in  th eir  a ppoin tm en ts  th e LC gra n ts  to ba n kru ptcy a dm in is t ra tors  th e fa cu lty 

to join t ly an d s evera lly in terven e or  rep la ce th e deb tor. 



 
 

 %��(IIHFWV�RQ�WKH�SURFHHGLQJV�WR�ZKLFK�WKH�GHEWRU�LV�SDUW\�
�
If th e Cou r t  op ts  for  th e s u s pen s ion  regim e, th e ba n kru ptcy a dm in is t ra t ion  will be ves ted 

with  th e fa cu lt ies  of m an a gem en t  a n d  d is pos a l over  th e deb tor’s  property, wh a t  s h a ll 

in clu de th e proceedin gs  with  a  m a ter ia l effect  on  th e p roper ty (yet  th e in s olven t  deb tor 

m a y reta in  it s  to r igh t  to a  s epa ra te a ppea ra n ce a n d lega l a s s is tan ce). 

 

Pu rs u a n t  to th e LRC th e Ba n kru ptcy ju dge h a s  exclu s ive ju ris dict ion  to gra n t  ca u t ion a ry 

m ea s u res  over  th e debtor’s  property a n d  a t  a n y ju ris dict ion a l level,  wh a t  m ea n s  th a t  n o 

ju dge or  cou rt  oth er  th a n  th e ba n kru ptcy ju dge will be com peten t  to gra n t  s u ch  

m ea s u res . 

 

 &��(IIHFWV�RQ�WKH�GHEWRU·V�REOLJDWLRQV�
�
Ba n kru ptcy ad ju dica t ion  m a y h a ve differen t  con s equ en ces  on  th e ob liga t ion s  u n derta ken  

by th e debtor : 

 

  a ) Ea rn ed  In teres ts  

 

Th e ba n kru ptcy a d ju d ica t ion  will produ ce th e s u s pen s ion  of in teres ts  ea rn in g, on ly 

rein s ta ted in  th e followin g circu m s tan ces : 

 

- if a  com pos it ion  is  a pproved , in teres ts  will be ea rn ed  a ga in  u pon  a pprova l of 

s u ch  com pos it ion   –wh a t  m a rks  th e en d  of th e ban kru ptcy effects - an d a s  

agreed  in  th e com pos it ion  s ch em e.�
- if th ere is  liqu ida tion , in teres ts  ea rn ed  a n d  a ccru ed  th rou gh ou t th e ba n kru ptcy 

proceed in g will on ly be collected  if th ere is  a  s u rp lu s  a fter  pa ym en t  of a ll th e 

ba n kru ptcy credits .�
 

Th ere a re h owever  two excep t ion s  to th e ea rn in g of in teres ts  a bove: in  ca s e of a  rea l 

gu a ra n tee -in  wh ich  res pect  in teres ts  a re ea rn ed  on ly to th e exten t  covered  by th e 

gu a ra n tee-, a n d cred its  rela ted  to recogn is ed wa ges  –in clu ded in  th e lis t  of cred itors - 

wh ich  will ea rn  in teres ts  -rega rded  a s  a  s u bordin a te debt- a t  th e lega l in teres t  ra te. 

 

  b) Term  obliga t ion s .�
�
On e of th e con s equ en ces  of com m en cem en t  of th e liqu ida tion  proces s  is  th e ea r ly 

m a tu r ity of th e ba n kru ptcy term  cred its ,  wh ich  n ot  lon ger  en joy th e ben efits  of s u ch  

term .�
�
  c) Em ploym en t  ob liga t ion s . 

 

 (i)  Ra n kin g: 

 

i.  CREDITS AGAINST THE BANKRUPTCY ESTATE: Th e ob liga t ion s  rela ted 

to wa ges  pos ter ior  to th e a dju dica t ion  a re ra n ked  a s  credits  a ga in s t  th e 

ba n kru ptcy es ta te, irres pect ive of th e a m ou n t  in volved. 

 

Likewis e, wages  rela ted  to th e 30-work in g-da y per iod  pr ior  to th e 

a dju dica t ion  a re ra n ked  a s  cred its  a ga in s t  th e es ta te for  th e a m ou n t  th a t  

does  n ot  exceed th e dou ble of th e m in im u m  in ter -profes s ion a l wa ge. 

 



 
Th e fa ct  th a t  em ploym en t  credits  will con t in u e gen era t in g in teres ts  even  

du rin g th e ba n kru ptcy proceedin g is  es pecia lly s ign ifica n t . 

 

ii.  SPECIALLY PRIVILEGED CREDITS. Rela t in g to th e goods  produ ced  

by th e em ployees . 

 

iii. CREDITS WITH A GENERAL PRIVILEGE: Th os e rela ted  to wa ges  or  

com pen s a t ion s  th a t  were du e before th e a d ju d ica t ion  of ba n kru ptcy an d s o 

lon g a s  th ey do n ot  s u rpa s s  th ree t im es  th e m in im u m  in ter -profes s ion a l 

wage a n d  th e con tr ibu tion s  owed by th e ba n kru pt to th e Socia l Secu r ity. 

 

iv. ORDINARY CREDITS:  An y oth er  em ploym en t  deb t  will ra n k  a s  a n  

ord in a ry cred it . 

 

v. SUBORDINATE  CREDITS:  Th os e rela t in g to in teres ts  of a n y k in d , 

provided  th a t  th ey h ave been  gen era ted  pr ior  to th e ba n kru ptcy 

a dju dica t ion . 

 

(ii) Procedu ra l a s pect . 

 

From  a  procedu ra l poin t  of view it  is  worth  n ot in g th a t  a fter  a d ju d ica t ion  a n  em ployee 

ca n n ot  s eek n ew decla ra tory ju dgem en ts  from  em ploym en t  t r ibu n a ls , bu t  on ly from  th e 

ba n kru ptcy cou r t / ju dge. Fu rth erm ore, a n y proceedin gs  u n der  way a t  th e t im e of 

a d ju d ica t ion  m u s t  be in corpora ted to th e ba n kru ptcy proceed in g.�
�
In  ca s e of a  liqu ida t ion  proces s  with  a bs en ce of a s s ets ,  th e Spa n is h  Sa la ry Gu a ra n ty 

Fu n d  –)RQGR�GH�*DUDQWtD�6DODULDO��)2*$6$��will h ave a  s u bs id ia ry res pon s ib ility for  th e 

s a la r ies  a n d  com pen s a t ion s  pen din g pa ym en t  u p  to a  lim it  of twice th e m in im u m  in ter-

profes s ion a l wa ge a n d  with in  cer ta in  celin gs .  

 

 '�� (IIHFWV�RQ�WKH�DJUHHPHQWV�WR�ZKLFK�WKH�GHEWRU�LV�D�SDUW\�
�
� a ) Syn a lla gm a tic con tra cts . 

 

In  gen era l term s , b ila tera l a greem en ts  to wh ich  th e deb tor is  a  pa rty a re n ot  a ffected  by 

th e ba n kru ptcy a dju d ica t ion ; th ey will m a in ta in  th eir  b in d in g force on  de pa r t ies  a n d 

con t in u e produ cin g th eir  effects , a n d  th e ob liga t ion s  der ivin g from  th em  with  a  pos terior  

m a tu r ity will ran k a s  credits  a ga in s t  th e es ta te.�
�
Th e /&� perm its  th e ba n kru ptcy a dm in is t ra t ion  to reh a b ilita te  fu n din g a greem en ts  in  

term s  s im ila r  to th os e m en t ion ed  above wh en  refer r in g to s a le-pu rch a s e -provided  th a t  

th e oth er  pa r ty h as  n ot  b rou gh t  a n y a ct ion  cla im in g th e cred its  yet -. 

 

 b ) Em ploym en t  a greem en ts . 

 

In  gen era l term s , th e rela t ion  between  em ployer a n d  em ployee con t in u es  u n ch a n ged 

u pon  a d ju dica t ion . Neith er  does  ba n kru ptcy a dju d ica t ion  a ffect  th e term s  a n d  con dit ion s  

u n der collect ive ba rga in in g a greem en t . 

 

However , th e /&�provides  for  th e followin g excep tion s : 

 

(i) La bou r  a dju s tm en t  p la n s  in volvin g s u bs ta n tia l ch a n ges  or  collect ive 

s u s pen s ion  or  term in a t ion  of em ploym en t . 

 



 
On ce th e ban kru ptcy h a s  been  decla red th os e a d ju s tm en t plan s  en ta ilin g s u bs ta n t ia l 

m odifica t ion s  or  collect ive s u s pen s ion s  or  term in a t ion s  of em ploym en t  will n ot  be s u b ject  

to labou r  la w provis ion s  on  em ploym en t  a dju s tm en t  p la n s  bu t  to s pecia l ru les . 

 

 (ii) Top  m a n a gem en t  a greem en ts . 

 

As  rega rds  th is  m a t ter  th e ba n kru ptcy regu la t ion s  deta il certa in  s pecia lit ies  th a t  m ay be 

ou t lin ed  a s  follows : 

 

- Ba n kru ptcy a dm in is t ra t ion  on  it  own  volit ion  or  a t  deb tor’s  requ es t  m a y decide 

th e term in a t ion  or  s u s pen s ion  of top  m a n a gem en t  a greem en ts . 

- In  th e even t  of term in a t ion  th e ba n kru ptcy ju dge m a y m it iga te th e 

com pen s a tion  du e to th e top  m a n a ger  u p to a  lim it  of 20  da ys  of s a la ry per 

yea r of s ervice. 

- In  th e even t  of s u s pen s ion , th e officer  m a y term in a te th e a greem en t p rior  

n ot ice of 1  m on th , reta in in g h is / h er  r igh t  to th e com pen s a t ion  h e/ s h e m ay be 

eligible for  term in a t ion . 

- In  a n y ca s e, th e ba n kru ptcy a dm in is t ra t ion  m a y decide th e deferra l of a n y 

com pen s a tion  pa ym en t  u n til th ere is  a  fin a l ru lin g on  th e qu a lifica t ion  of th e 

ba n kru ptcy, beca u s e in  ca s e of n egligen t  ba n kru ptcy th e officer  m igh t  be h eld 

acces s ory lia b le. 

 

 

9,���&5,0,1$/�$1'�&,9,/�/,$%,/,7,(6��
�
$�� �&ULPLQDO�/LDELOLWLHV��*HQHUDO�5XOHV��
�

Firs t ly it  is  to be n oted th a t  th e Crim in a l Code regim e regu la tin g th e “Pu n is h a b le 

In s olven cies ” rem a in s  u n ch a n ged  th ou gh  it  m u s t  be con s tru ed in  lin e with  /&�provis ion s . 

 

As  rega rds  cr im in a l a cts  th a t  m a y be res u lt in g from  th e breach  of a n y du t ies  rela t in g to 

th e ba n kru ptcy proceed in g, we fin d  th e filin g of fa ls e a ccou n t  deta ils  a n d  th e rea liza t ion  

of u n du e pa ym en ts  to creditors .  

 

 %�� /LDELOLWLHV�GHULYLQJ�IURP�WKH�EDQNUXSWF\�TXDOLILFDWLRQ��
�
Qu a lifica t ion  of th e ba n kru ptcy proceed in g con s t itu tes  th e s ixth  s ect ion  of th e 

ba n kru ptcy proceed in g, wh ich  will be dea lt  with  in  a  s epa ra te pa r t .  Th is  s ect ion  ca n  on ly 

be opera ted : 

 

- in  p roceed in gs  con clu ded  by com pos it ion s  th a t  en ta il a  pa ym en t  pos tpon em en t  

²HVSHUD��lon ger  th a n  th ree yea rs  or  a  redu ct ion  ²TXLWD��grea ter  th a n  on e th ird  of 

th e credits , s o lon g a s  a n y s u ch  com pos it ion  a pp lies  to a ll th e cred itors  or  to a  

cla s s  of th em . 

- ba n kru ptcy proceed in gs  lea din g to th e com m en cem en t  of th e liqu ida t ion  

ph as e. 

 

Ba n kru ptcy proceed in gs  m ay be qu a lified  a s  a cciden ta l or  n egligen t . Acciden ta l 

ba n kru ptcy is  th e res idu a l ca tegory an d n ot  im pu ta b le to th e deb tor,  wh erea s  th e oth er 

res u lts  from  debtor’s  n egligen ce.�
�
� &�� /,$%,/,7,(6�2)�&203$1<�',5(&7256��
�



 
Regu la t ion s  rela t in g to d irectors ’ lia bilit ies  res u lt in g from  corpora te da m age or  debts  

con t in u e bein g fu lly effect ive a fter  ba n kru ptcy ad ju dica t ion , th ou gh  with  s om e 

s pecifica t ion .�Th u s , th e a u th or ity to lodge a ct ion s  a ga in s t  d irectors  a s  provided  by th e LC 

is  gra n ted  to th e ba n kru ptcy a dm in is t ra t ion  a n d  th e ju r is d ict ion  over  th os e a ct ion s   lies  

with  th e ba n kru ptcy ju dge. 

 

Lega l a ct ion s  to s eek  lia bilit ies  for  da m a ges  m a y be lodged  in  th e ban kru ptcy proceedin g, 

irres pect ive of wh eth er  th ey a re grou n ded  on  a cts  perform ed by directors  in  office before 

th e ba n kru ptcy a d ju d ica t ion  or  a fter  s u ch  even t  (ba n kru ptcy a dm in is t ra tors ). 

 

 

9,,��� 63(&,$/�5(*,0(��
�
� � $�� &URVV�%RUGHU�,QVROYHQFLHV��
�
Provis ion s  of EC/ 1346/ 2000  Ru le (h erein a fter  “th e RULE”) a n d  LC will a pply to 

in s olven cy proceedin gs  in  wh ich  th e deb tor’s  r igh ts  or  a s s ets  or  th e creditors  a ffected  a re 

loca ted  a broa d .�
�
Th u s , wh ere th e ba n kru ptcy is  with in  a  in t ra -com m u n ita rian  s cope it  will be regu la ted in  

th e firs t  p la ce (for  in s ta n ce on  th e LC) by th e provis ion s  of th e RULE  an d th en  by th e 

p rovis ion s  of th e LC on  m a t ters  for  wh ich  th e Ru le is  s ilen t . In tern a t ion a l ba n kru ptcies  

exceedin g EU bou n da r ies  will be govern ed by th e LC. 

 

In  gen era l term s , th e law of th e cou n try in  wh ich  th e in s olven cy proceedin g is  

com m en ced a n d  con du cted  will govern  in tern a t ion a l in s olven cy s itu a t ion s . Th u s , 

Spa n is h  la w will determ in e th e circu m s ta n ces , effects  –both  in  p rocedu ra l a n d  m a ter ia l 

term s -, developm en t  an d con clu s ion  of ban kru ptcies  a dju dged in  Spa in . 

 

Th ere is  a  dis t in ct ion  to be m a de between  th e m a in  or  u n der lyin g ba n kru ptcy 

proceed in g, wh ich  is  th a t  con du cted in  th e Sta te wh ere th e deb tor h a s  th e cen tre of it s  

m a in  in teres ts ,  a n d  a  ter r itoria l ba n kru ptcy proceed in g th a t  m a y be con du cted  in  a n y 

S ta te wh ere th e deb tor h a s  a n  es tab lis h m en t  or  a s s ets  a t ta ch ed to a  bu s in es s  a ct ivity. 

 

Un der  th e n ew Act  th ere is  a  pos s ib ility of in it ia t in g a  ter r itoria l proceed in g in  Spa in  

ba s ed  on  an oth er  pr in cipa l an d for  wh ich  it  will n ot  be requ ired  exa m in a t ion  of th e 

deb tor’s  in s olven cy. 

 

 II.- Ba n kru ptcy con du cted  in  Spa in  with  a  foreign  com pon en t . 

 

Upon  a d ju d ica t ion  th e ba n kru ptcy adm in is t ra t ion  m u s t  give prom pt a n d  writ ten  

n ot ifica t ion  of it  to th e kn own  cred itors  th a t  h a ve th eir  h a b itu a l res iden ce, a ddres s  or  

regis tered  office a broa d . Th e in form a t ion  s o provided  m u s t  be writ ten  in  a n y of th e 

officia l la n gu a ges  of Spa in  a n d in d ica te in  it s  h ea din g th e s en ten ce rea din g “ca ll for  filin g 

cla im s ” –&RQYRFDWRULD�SDUD�OD�SUHVHQWDFLyQ�GH�FUpGLWRV��writ ten  in  Fren ch  a n d En glis h . 

 

 III.- Coord in a tion  between  con cu rren t  p roceedin gs . 

 

Th e a dm in is t ra t ion  or  repres en ta t ive of a  foreign  proceedin g is  en t it led to com m u n ica te 

to th e ba n kru ptcy a dju dged in  Spa in  th e credits  th a t  h a ve been  recogn is ed  in  th e 

p roceed in g th a t  is  ta k in g pla ce a broa d. 

 

 IV.- Recogn it ion  a n d en forcem en t  of foreign  res olu t ion s . 

 



 
 a .  Recogn it ion  of res olu t ion s .  

 

Foreign  res olu t ion s  to com m en ce a  proceed in g of in s olven cy a re a dm itted in  Spa in  

th rou gh  th e exequ a tu r  p roceedin g a s  regu la ted  by th e LEC (Spa n is h  Civil Procedu ra l 

Act). 

 

 b . Res olu t ion s  en forcem en t . 

 

Foreign  res olu t ion s  of a  execu tory n a tu re ca n  on ly be en forced  in  Spa in  th rou gh  a n  

exequ a tu r p roceedin g. An d wh ere con cern in g a  in t ra -EU ba n kru ptcy it  will a pply th e 

exequ a tu r a s  p rovided  for  by th e 2001/ 44 / EC Ru le a m en din g th e s ch em e of th e 1968 

Bru s s els  Con ven t ion . 

 

 c. Ca u t ion a ry Mea s u res  

 

Th e LC a s  well a s  th e RULE regu la te th e recogn it ion  a n d  en forcem en t  in  Spa in  of a n y 

ca u t ion a ry m eas u res  ordered  in  th e cou rs e of a  foreign  in s olven cy proceedin g. 

 

 %��6SHFLILFV�UHODWLQJ�WR�LQVROYHQF\�FLUFXPVWDQFHV�RI�ILQDQFLDO�HQWLWLHV��
�
In  view of th e weigh t th a t  cred it  en t it ies  h a ve in  th e overa ll econ om y of a  cou n try, th e LC 

h as  devoted  a  s eries  of p rovis ion s  a im ed  a t  regu la t in g th e regim e applyin g to in s olven cy 

s itu a t ion s  of th e s a id  en t it ies  an d in ten ded to p rotect  th e in teres ts  of u s ers  of s ervices  

p rovided by s a id  en t it ies , th u s  en s u r in g th e proper opera t ion  a n d  fu n ction in g of th e 

fin a n cia l m arket . Regu la t ion s  of th e LC a re com plem en ted by oth er  regu la t ion s  expres s ly 

decla red  in  force for  th es e pu rpos es  by th e LC its elf, wh ich  provides  s pecia l ru les  for  

in s olven cy s itu a t ion s  of th e en t it ies  to wh ich  th es e s pecia l provis ion s  a pply. 

 

Th e abovem en t ion ed  regu la t ion s  –LC a n d  s pecia l regu la t ion s - m ay a ffect  th e followin g 

en t it ies : 

 

a ) Cred it  en t it ies  in  th e s t r ict  s en s e� (Ba n ks , Savin g Ba n ks  a n d  Cred it  

Coopera t ives .) 

b) In ves tm en t  Com pa n ies , m em bers  of a n d  pa r t icipa n ts  to s ecu r it ies  m a rkets  

a n d  s ys tem s  of regis t ra t ion , clea r in g a n d liqu ida t ion  of s ecu rit ies  a n d 

pa ym en ts  a n d  en t it ies  is s u ers  of lis ted  s ecu r it ies .  

 c) In s u ra n ce com pa n ies . 

 

Specia lit ies : 

 

  i. At  th e t im e th e cou r t  or  ju dge is  con s iderin g to a dju dge ba n kru ptcy it  m u s t  

in form  th e com peten t  s u pervis ory body a bou t  th a t  circu m s ta n ce. 

 ii. Th e form a tion  of th e Ba n kru ptcy a dm in is t ra t ion  does  a ls o h a ve s pecia lt ies .  

iii. Wh ere th e ba n kru pt  en t ity is  officia lly in terven ed , it  will con s t itu te a  

s epa ra te u n it  of qu a lifica t ion  of th e ba n kru ptcy. 

 

Fin a lly, on ly to rem ark  th a t  th e LC applies  th e s pecia lt ies  provided  u n der s evera l lega l 

texts  –from  th e Act  regu la tin g th e m ortga ges  m a rket , to th e Act  of Secu r it ies  Ma rket , 

th rou gh  regu la t ion s  a bou t  s ecu r it iza t ion  of a s s ets , liqu ida t ion  a n d  clea r in g, deriva t ive 

p rodu cts  a n d  ven tu re ca pita l com pan ies - for  ba n kru ptcy s itu a t ion s  of com pa n ies  to 

wh ich  th os e texts  a pp ly. Th e s a id  s pecia lt ies  m a y be s u m m arized  in  two ba s ic pr in cip les  

of m a ter ia l im por ta n ce for  th e fin a n cia l wor ld : (1) th e cred it  or  cla im  to be in clu ded  in  th e 

ba n kru ptcy es ta te will be th a t  res u lt in g from  th e n et t in g m a de by a  fin a n cia l en t ity a n d 

its  cou n ter -pa r ty of th eir  res pect ive cred its ,  a n d  (2) th e fin a n cia l opera t ion s  –of th e type 



 
m en tion ed  in  th e s pecia l regu la t ion s - will n ot  be s u bject  to a n y vin dica t ion  by th e 

ba n kru ptcy bodies . 

 

 

Th is  s u m m a ry of th e la w a pplyin g in  Spa in  does  n ot  in ten d  to con s t itu te a n y lega l a dvice 

wh a ts oever n or  a n  exh a u s t ive s u m m ary of th e la w in  force; it s  on ly pu rpos e is  to 

s ys tem a t ize a n d  expla in  th e n ew Spa n is h  regu la tor  of in s olven cy s itu a t ion s . Th e op in ion s  

th is  text  m a y con ta in  a re on ly ba s ed on  th e s a id  lega l text  a s  pa s s ed an d en a cted  a n d  n ot  

on  a n y ju ris pru den t ia l or  doctr in a l lin e th a t  m a y be rega rded  a s  con s olida ted . 
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